5120-9-07 Rules of procedure: hearing officer and the rules infraction board for class II rule violations.

     (A) CONDUCT REPORT

     Whenever it is charged that an institutional rule has been violated, the specific rule violated, its class, and the facts supporting such belief shall

be written (on a form provided for that purpose) by the person making the charge, and signed.

     (B) ADMINISTRATIVE REVIEW OFFICER

     All such written forms shall be taken to an officer or officers designated administrative review officers to ascertain whether there is sufficient

reason to believe that:

     (1) A rule has been violated.

     (2) The inmate charged has violated the rule.

     (3) There appears to be evidence to support the alleged violation.

     (4) The written report cites the appropriate rule and is filled out properly.

     (C) During such administrative review, the charge may be changed, corrected, altered, or withdrawn. Unless withdrawn, the inmate charged shall receive

a written copy of the charge, as approved on administrative review. This inmate shall receive the copy as soon as possible after the administrative review,

and prior to seeing the hearing officer on the charge. In the event prehearing detention is necessary, a copy shall be immediately forwarded to the managing

officer with the notation that the inmate has been placed in prehearing detention.

     (D) HEARING OFFICER

     As soon as practical after the inmate has been given a copy of the charge against him, an informal hearing shall be held. The hearing shall he held

before a person designated for the purpose by the managing officer and known as the hearing officer. One or more staff members may be designated as hearing

officers. The function of the hearing officer shall be to:

     (1) In the case of a class II rule violation, determine that cause exists to believe that the inmate has committed the rule violation and whether the

case should be referred to the rules infraction board, or treated as a class III rule violation pursuant to this rule which shall not result in denial

of sentence deduction pursuant to section 2967.39 of the Revised Code;

     (2) Inform the inmate that a conviction of a class II rule violation could result in the loss of the deduction of sentence for the month of the conviction

and might result in the loss of such deduction of sentence for a specified period of time after the month of the conviction;

     (3) Determine guilt or innocence on all class III rule violations and class II rule violations treated as class III violations, which shall not result

in denial of sentence deduction pursuant to section

2967.19 of the Revised Code. The determination of guilt shall be made on the basis that the record contains some evidence which supports a conclusion of guilt.

     (E) In the event a violation of a class III rule is found, the hearing officer shall be authorized to:

     (1) Penalize the inmate by denying privileges or assigning extra work.

     (2) Recommend counseling.

     (3) Refer the inmate to treatment, classification, or institutional services.

     (4) Issue reprimands or warnings.

     (5) Recommend for approval of the managing officer that reasonable restitution be required.

     (6) Recommend to the managing officer the disposition to be made of contraband, which shall include, but shall not be limited to, ordering that such

contraband be returned to the sender at the inmate's expense; be held by the institution until returned to an approved visitor; or confiscated where appropriate.

     (F) The decision of the hearing officer in class III rule violation cases, and reasons therefor, shall be in writing. Copies shall be forwarded to

the inmate's case worker and appropriate institutional personnel.

     (G) The hearing by the hearing officer shall be informal. The inmate shall be informed of the nature of the charge and the evidence against him, and

the right to be heard in his own defense. If a class III rule is charged, the inmate shall be informed by the hearing officer of his right to appeal the

decision to the chairman of the rules infraction board or designee. However, that decision shall not be stayed pending review. Review shall be within two

working days. On review, the decision of the hearing officer may be affirmed, modified or sent back to the hearing officer for reconsideration in light

of the written comments made by the chairman or designee subject to further review. In the event the decision of the hearing officer is reversed, all records

of the proceeding shall be purged from the inmate's institutional record used for class III rule violations. There shall be no further appeal.

     (H) In the event the hearing officer chooses to treat a violation of a class II rule, as a class III rule violation, he shall recommend this action

to the chairman of the rules infraction board and propose appropriate class III dispositions as set forth in paragraph (E) of this rule. If the chairman

of the rules infraction board accepts the recommendation, the case shall be closed, subject to appeal by the inmate to the full board.

     (I) In all class II cases referred to the rules infraction board for a hearing, the hearing officer shall:

     (1) Provide witness request forms or waiver forms to the accused.

     (2) Inform the inmate that the evidence intended to be produced through the witnesses' testimony must be stated on any witness request forms.

     (3) Inform the inmate that he is entitled to the charging officer's (or inmate accuser's) presence, security permitting, if a not guilty plea is entered.

     (4) Determine the need for the appointment of counsel substitute for the inmate. Counsel substitute shall be a member of the staff selected by the

hearing officer from a list approved by the managing officer. Prior to any such appointment, comments by the inmate shall be taken into consideration.

Counsel substitute shall be appointed in cases where:

     (a) The inmate is functionally illiterate or has a language problem or is otherwise unable to effectively represent himself due to his limited physical

or mental capacity;

     (b) The complexity of the issue makes it likely that the inmate will be unable to collect and present the evidence necessary for an adequate comprehension

of the case.

     The hearing officer shall complete a form for presentation to the rules infraction board indicating that counsel substitute has been or needs to be

provided or that counsel substitute is not required and, if the determination is in favor of counsel substitute, indicating the reasons therefor.

     (5) Obtain any waivers (of witnesses, accusers of the twenty-four-hour notice provision in paragraph (R) of this rule that are freely and voluntarily

given by the inmate.

     (6) Inform the inmate that the rule violation could result in the loss of the deduction of sentence authorized by section

2967.19

of the Revised Code and rule

5120-9-56

of the Administrative Code and obtain a written acknowledgment from the inmate that he has been so informed.

     (J) RULES INFRACTION BOARD

     The rules infraction board shall be composed of three members, appointed by the managing officer, one of whom shall be designated chairman.

     (1) The inmate's case worker or other person approved by the chairman may attend the hearing, take part in the deliberations, but may not vote.

     (2) Any member assigned to the rules infraction board on a given day shall disqualify himself if he has a personal interest in the subject matter of

the hearing.

     (3) Under no circumstances shall an officer with personal independent knowledge of the incident, or the officer who wrote the conduct report, be allowed

to sit on the rules infraction board hearing the case.

     (4) Before commencing to hear a case the rules infraction board shall have in its possession a form signed by the hearing officer setting forth his

determination of whether counsel substitute should be provided and providing the reasons therefore.

     (K) The rules infraction board shall have the authority to impose or suspend the following action in disposing of rule infractions. The following are

authorized dispositions:

     (1) Placing the inmate in disciplinary control for a period from one to fifteen days.

     (2) Referring the inmate to the reclassification committee, the managing officer or other placement committee, with appropriate recommendations.

     (3) Recommending to the managing officer the transfer of the inmate to a different institution.

     (4) Confiscating contraband items.

     (5) Recommending to the managing officer that the inmate be required to make reasonable restitution, or that his earnings be reduced by reduction of

earnings pursuant to rule

5120-3-02  of the Administrative Code.

     (6) Recommending to the managing officer that the sentence deduction of an inmate sentenced pursuant to the law in effect on or after July 1, 1983

be denied for a specified number of months after the violation occurs, in accordance with rule

5120-9-56

of the Administrative Code.

     (7) Such other actions which may be appropriate, including class III penalties.

     (L) The rules infraction board shall not impose a total of more than fifteen days in disciplinary control for any series of offenses arising out of

a "spree of offenses," which is any series of violations arising out of a single occurrence or event. The rules infraction board may impose consecutive

sentences for two or more unrelated violations, but no inmate shall remain in disciplinary control more than thirty consecutive days. Following a conviction

of a rule infraction, the rules infraction board may suspend the imposition of any authorized sentence. The sentence may be reimposed and ordered to be

served upon a subsequent conviction of a rule infraction for a period of time not to exceed six months following the original conviction.

     (M) A rule violation committed by an inmate in disciplinary control shall be processed as soon as practicable. Any disciplinary assignment may be served

either concurrently or consecutively with the period assessed for the original offense, up to fifteen days in the discretion of the rules infraction board.

In no event shall an inmate continuously serve more than thirty days in disciplinary control.

     (N) No inmate placed in disciplinary control shall be denied cell privileges, that include:

     (1) Access to reading material.

     (2) First class mail, legal mail, and kite privileges.

     (3) Reasonable exercise, not less often than one hour twice a week.

     (4) Sanitary facilities and personal hygiene articles including toothbrush, toothpaste, and soap.

     (5) Bunk, mattress and blankets, depending upon weather conditions.

     (6) Adequate wearing apparel.

     (7) Visits by institutional staff, with approval of the managing officer or his designee.

     (8) Adequate lighting for reading.

     (9) Access to medical services.

     (10) Adequate food with sufficient calories not including desserts.

     (11) A shower no less often than twice a week.

     (12) Current rules of the Ohio Administrative Code, also known as "AR'S," 5120-9 series.

     (O) Abuse of cell privileges may be dealt with summarily by the staff member on duty in the disciplinary control area (except that in no event shall

kite, mail or medical services access be denied). This action shall then be reported by such staff member to his superior for review and approval. This

action shall also be reported in writing to the deputy warden of operations. The deputy warden of operations shall forward to the managing officer a weekly

list of those inmates in disciplinary control who have had cell privileges denied, the length of time denied, and the reasons therefor.

     (P) The managing officer or his designee should periodically visit the disciplinary control area.

     (Q) Each inmate appearing before the rules infraction board shall be notified of the charge against him and the nature of the evidence against him

as specified in the conduct report. He shall be asked to plead "guilty" or "not guilty." If a plea of "guilty" is entered, the chairman shall ascertain

the factual basis for the plea. If there is no factual basis for the plea or the inmate does not understand the nature of the proceedings due to his illiteracy

or the complexity of the issues, the "guilty" plea shall be withdrawn and the plea of "not guilty" entered.

     (R) No inmate shall appear before the rules infraction board sooner than twenty-four hours following the receipt by the inmate of the written conduct

report as approved by the administrative review officer, unless the inmate, by a free and voluntary waiver, desires a hearing in a shorter period of time.

All waivers shall either be in writing and made a part of the record, or be made orally before the rules infraction board and electronically recorded.

     (S) The inmate shall have the right to be heard in his own defense.

     (T) The inmate may, at the discretion of the chairman of the rules infraction board, call a reasonable number of witnesses, including inmates, to testify

and to present documentary evidence. The request shall not be unreasonably denied. In determining whether the request is reasonable, the inmate shall be

required to state in writing for the record, to the hearing officer, the nature of evidence he intends to produce by such witnesses or documents.

     (1) The failure of the inmate to make such request to the hearing officer may constitute reason for denial.

     (2) Where fairness to the inmate or to staff requires reasonable continuance, it shall be given.

     (U) Each witness or party giving testimony to the rules infraction board shall be told to tell the truth and notified that disciplinary action may

be taken for lying.

     (V) If a plea of "not guilty" is entered, the person who filed charges or other relevant witnesses should, unless waived, and subject to security considerations,

appear before the rules infraction board, in the presence of the inmate and be subject to reasonable questioning by the rules infraction board, said questions

to be submitted to the chairman of the rules infraction board by the inmate.

     (1) If the person who filed charges is an inmate, or a group of inmates, or if the officer is reporting "hearsay," the officer who wrote the conduct

report need not appear before the rules infraction board. The inmate, or representative number of inmates, who made the accusation should, if security

considerations permit, appear before the rules infraction board and be examined for the record. The inmate-defendant may, in the discretion of the rules

infraction board, be excluded from the examination when confrontation between the inmates may create a risk of harm to the witness.

     (2) The chairman of the rules infraction board may admit confidential statements into the record of any case, the content of which need not be divulged

to the accused if such disclosure would create or increase a risk of harm to the person making the statement. Confidential statements may be admitted in

the form of either direct testimony or a written statement. Whenever a confidential statement is admitted into the record, the disposition sheet provided

to the accused shall reflect that fact. A record of the confidential statement shall be preserved in a secure location for later review. The record of

the statement shall include a finding by the rules infraction board as to why the person making the statement is believed to be credible. This finding

shall be made at the time the statement is considered. The finding of credibility should be on a form designed for that purpose, and shall contain a short

plain statement why the rules infraction board considers the confidential statement credible. The identity of the person making the statement need not

be disclosed to the accused if doing so would create or increase a risk of harm to the person making the statement.

     (3) Credibility of a witness, whether confidential or otherwise, may be judged on the basis of common sense and a realistic assessment of the circumstances.

Although credibility cannot be precisely measured, some factors may help the rules infraction board to weigh the believability of a witness. These factors

include, but are not limited to:

     (a) The appearance and demeanor of the witness.

     (b) The witness's disciplinary or criminal history.

     (c) Whether it is against the witness's own interests to make the statement.

     (d) Whether or not the witness has any ulterior motive in making the statement.

     (e) Whether the statement is corroborated by other evidence.

     (f) Whether the witness could have observed what is claimed.

     (g) Whether the witness has previously provided reliable evidence.

     (h) Whether the witness has a record or reputation for lying or honesty.

     (i) Whether the witness's statements are consistent.

     (j) The amount of detail provided.

     (k) The willingness of the witness to appear and answer the questions of the rules infraction board.

     (l) The professional experience and judgment of the staff member evaluating the witness.

     (W) All waivers shall either be in writing and made a part of the record or be made orally to the rules infraction board and electronically recorded.

     (X) The testimony of each witness and the inmate shall be electronically recorded, and preserved three years. Additionally, the record shall include

a written summary of the facts as stated by each person appearing before the rules infraction board, the facts as found by the rules infraction board,

the disposition, and all relevant documents.

     (Y) No inmate shall be found to have violated a rule unless the finding is based on some evidence, which may include circumstantial evidence, considering

the record as a whole. In no event shall past conduct be the sole evidence considered in determining whether a rule has been violated. Past conduct may

be considered for purposes of determining credibility and intent. Past conduct may also be considered in determining suitable penalties.

     (Z) Each member of the rules infraction board shall vote separately on: (1) Whether a rule has been violated by the inmate, and (2) The penalty to

be assessed. The record shall state the reasons for the board's decision in writing. A majority vote shall decide both the issue and the appropriate penalty.

The board's decision shall be immediately communicated to the inmate. He shall thereupon be notified of his right to appeal to the managing officer or

his designee. There shall be no stay of penalty pending appeal. Within three business days after the hearing, the inmate shall be furnished with a written

statement of the finding of fact, the evidence relied on, the reasons for the disciplinary action taken, and the procedure for appeal. The decision to

appeal shall be made by the inmate within fifteen days after the inmate has been given the required written statement and shall be acted upon within the

next business day, whenever possible.

     (AA) All appeals to the managing officer shall be on a form designated for that purpose. Whenever an inmate appeals a decision of the rules infraction

board which imposes on the inmate a penalty greater than five days in disciplinary control, the inmate shall be interviewed by the managing officer or

his designee. This interview shall be considered in ruling upon the appeal. The following issues shall be considered in determining the appeal to the managing

officer or his designee:

     (1) Has the inmate been validly charged with a proper rule infraction?

     (2) Has there been any prejudicial violation of procedural rights under the rules of the Administrative Code?

     (3) Is there some factual evidence in the record to support the decision?

     (4) Is the penalty assessed by the rules infraction board authorized or appropriate?

     (BB) All decisions of the rules infraction board shall be forwarded to the managing officer for administrative review. Such review shall be based on

the criteria listed in paragraph (AA) of this rule. The decision of the rules infraction board as to guilt or innocence shall be approved or rejected.

Where rejected, the case may be sent back to the rules infraction board for reconsideration. The decision as to penalty may be approved, disapproved or

changed by the managing officer. If the penalty is to be changed, the managing officer may impose any penalty the rules infraction board was authorized

to impose. In such instances, the case need not be returned to the rules infraction board.

     (CC) The inmate shall be notified of the right to further appeal the decision of the managing officer or his designee to the director of the department

of rehabilitation and correction or his designee. All appeals shall be sent on a form designed for that purpose. The inmate shall file his appeal to the

director within fifteen days after the managing officer or his designee has rendered his decision. The director or his designee will act upon the appeal

in writing within thirty days. The decision of the director or his designee shall be final and shall be a bar to further appeal. Appeals may be summarily

denied by the director, or his designee, at his discretion; where:

     (1) The inmate has not complied with procedural requirements (e.g., failure to appeal to the managing officer within fifteen days, failure to state

the specific grounds for appeal, failure to appeal the managing officer's decision to the director within fifteen days);

     (2) The appeal does not state grounds which constitute prejudicial error (i.e., the error is merely technical and does not affect the outcome of the

case); or

     (3) The issues were not raised in the appeal to the managing officer.

     (DD) If a rules infraction board proceeding results in a finding that the inmate is guilty of committing one or more rule violations, a complete record

of the proceeding shall be placed in the inmate's unit file, this record shall include all documents related to each alleged violation considered during

the proceeding, even if one or more alleged violations resulted in a not guilty finding. If a proceeding results in a finding that the inmate did not commit

any of the alleged violations, the records shall not be placed in the inmate's file. If all guilty verdicts are reversed on appeal, all records of the

proceedings shall be removed from the file.

     The unit file shall contain a summary sheet showing all class II and class III rule convictions as well as class II offenses treated as class III offenses.

Alleged rule violations resulting in not guilty findings shall not be entered on the summary sheet. If a guilty finding is reversed on appeal, all references

to the rule violation shall be stricken from the summary sheet.

     (EE) The charge against the inmate may be changed at any time during the proceedings. In such an event, the inmate may be granted a reasonable continuance

if necessary to allow the inmate to present a proper defense. Witness requests may then be submitted to the rules infraction board chairman. The inmate

shall not be found guilty of conduct not included in the charge except for lesser-included rule violations. These rights may be waived. All waivers shall

be in writing and made a part of the record or be made orally before the rules infraction board and electronically recorded.
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CASE NOTES AND OAG

1. (1992) Class III violations will not, and cannot, prevent a prisoner from accumulating credit for "good time," and thus there is no cognizable claim

for relief under § 1983: Martin v. Roeder, 83 OApp3d 64, 613 NE2d 1090.

2. (1991) The department of rehabilitation and corrections may authorize various staff members and employees, such as librarians, to issue prisoner misconduct

reports: Turner v. Ohio Dept. of Rehab. & Corr., 62 OMisc2d 166, 594 NE2d 175 (Ct.C).

