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The Ohio Department of Rehabilitation and Correction’s analysis of the proposed 

5120-9-06, 5120-9-07, and 5120-9-08

The changes embodied by the proposed 5120-9-06; 5120-9-07; and 5120-9-08 were intended to accomplish three primary goals.  

1. To end over reliance on broad “catch all” language in the disciplinary rules by more specifically identifying the type of prohibited conduct in a manner consistent with correctional experience. The proposed rules do not prohibit conduct that was once permissible. DRC believes that this will increase fairness in the disciplinary process, increase the accuracy and utility of disciplinary records, and enhance the control and establish an atmosphere conducive to rehabilitation.

2. To ensure that the disciplinary system reflected current correctional practice and experience.  This included the elimination of under used or unnecessary sections of the current rules.   The proposed changes will ensure that effected staff members will have the opportunity to have their perspectives considered in the disciplinary process.

3. To improve the efficiency to the disciplinary process and to ensure that the process and reviews occur in a fair and efficient manner.  The proposed rules consolidate some functions and ensure that dispositions that have a significant impact on an inmate are reviewed expeditiously.

It is the position of DRC that the proposed rules strike an appropriate balance between specificity and flexibility.    In the judgment of DRC, the proposed rules are an improvement over the current rule.  DRC believes that the proposed rules accomplish these objectives.  

Proposed 5120-9-06


The rule identifies the prohibited inmate conduct and sets forth 61 rule violations.  This is in contrast to the 32 Class II Rule violations and the 11 Class III rule violations contained in the current rule.  Although total number is higher, 30 of the proposed rules are either identical to or substantially the same as their counterparts in the current rule.  The number of rules has increased because the rules more specifically identify the prohibited conduct.  Particularly, the proposed rule specifically identifies a range of conduct that is presently charged under one rule violation:

Current 5120-9-06 (E) (19):  Any act that is a felony or misdemeanor as defined by any Ohio or federal law.  

(This is generally referred to as Class II Rule 19)

Current “Rule 19” encompasses behavior as diverse as murder, simple assault, rape, sexual imposition, conveyance of drugs, petty theft, etc. Although such rules have a legitimate function and similar rules commonly occur in the disciplinary rules of other jurisdictions, the current Ohio practice places too much reliance on this rule.   Fifteen (15) of the proposed rule violations describe conduct that is currently charged as a Rule 19 violation. Rules prohibiting related behavior are grouped together so that they can be easily compared.   It is the position of the Department of Rehabilitation and Correction (DRC) that the proposed rule more accurately and more clearly identifies and describes the prohibited behavior than the current rule. 

Under the proposed rule, staff will need to particularly describe the behavior of the inmate, the inmate will know what he is charged with doing, and any subsequent reviewer of the record will be able to quickly determine the basis of the disciplinary action.  The rules are not repetitive or redundant. They fairly delineate prohibited conduct.  The distinctions are clear and consistent with concepts in Ohio law.    (For example, expelling bodily fluids on a person as an aggravated form of assault, distinguishing “serious physical harm” from “physical harm”, “sexual contact “and “sexual conduct”; etc.)    Of course, one rule cannot specifically list all possible misconduct.    It is the position of DRC that this rule strikes an appropriate balance between specificity and flexibility.  It is, in the judgment of DRC, an improvement over the current rule.

The formal categorization of rules as Class II rules and Class III rules has been eliminated in the proposed rule.  It was the judgment of DRC that Class III rules were under used.  There are relatively few Class III rules written.  This is in part because of the overlap between Class II rules and Class III rules.    Currently, the hearing officers dispose of violations if the underlying conduct is amenable to Class III sanctions.  The current rule (5120-9-07 (D) (1) provides that the hearing officer may treat a Class II rule as a Class III.  The hearing officer makes this determination subject to the approval of the RIB chairman.  

The proposed rule follows this practice.  Under the proposed rule if the hearing officer determines that the underlying conduct is amenable to the dispositions available to him/her, then the hearing officer disposes of the violation and it does not continue on to the Rules Infraction Board (RIB).  The dispositions available to the hearing officer are relatively mild.  The Hearing officer’s disposition cannot be used for classification purposes. The hearing officer’s disposition is subject to review by the RIB chairperson. The hearing officer has no more discretion than he has under the current rule.    The underlying conduct determines the manner in which the violation is handled.

Recently, DRC has received a comment suggesting that the proposed rules would somehow increase the number of inmates found to have committed rule violations.  Such an assertion has no basis in fact.  The proposed rules do not prohibit conduct that was once permissible.  The rules are simply more specific.   There is nothing to suggest that the proposed rules will increase inmate misconduct, or the number of conduct reports or findings of violations.  Adverse parole actions, or classification actions will not result form the adoption of these rules; just as now, they may result form an inmate’s misconduct.

Proposed 5120-9-07


The proposed rules split the current unwieldy 5120-9-07 into two rules 5120-9-07 and 5120-9-08.  The latter rule focuses on RIB procedures. The proposed rule 5120-9-07 focuses on the conduct report and the hearing officer procedures.    One change made to enhance efficiency of the process, is the merging of the function of the Administrative Review Officer  (ARO) with the functions of the Hearing Officer.  The current rule requires a staff member to make a preliminary review of the conduct report to assess its facial validity.  Only after this is done can the conduct report be forwarded to the hearing officer.    

DRC believes that this step is unnecessary.  Therefore, under the proposed rule the conduct reports will be directed to the hearing officer who will review and determine the facial validity of the conduct report.  The hearing officer can then proceed with the rest of the process.

As has been previously discussed the procedures relating to Class III rules have been eliminated form the proposed 5120-9-07.   Under the proposed rule, the hearing officer may dispose of a charged violation at his/her level without referring it to the RIB.  As previously discussed this is not unlike the current provision relating to treating Class II rules as Class III rules.  These hearing officer decisions are subject to review.  The proposed rule provides that the RIB chairperson shall review these dispositions to “determine substantial compliance with applicable policies, procedures, and to determine that the disposition was proportionate to the conduct charged.”

The rest of this rule is not materially different from the current rule. The rule does acknowledge that the charging officer may come to the hearing to explain his/her version of the event.  This may also occur under the current rule but the proposed rule expressly provides for this input.  Also the mental health assessments that are part of DRC practice are now made a part of the proposed rule.

Proposed 5120-9-08

This rule addresses the Rules Infraction Board process.   The manner of conducting RIB hearings is substantially the same.    The rule carefully observes the inmate’s procedural rights.  The provisions regarding mental health assessment of the accused inmate reflect current practice and are proposed as a formal part of the rule.  The staff member who issued the conduct report may appear to convey his /her view of the underlying event. 

The proposed rule provides for the administrative review of the RIB’s decision by the warden, just as in the current rule.  The inmate may also appeal the RIB’s decision to the warden just as in the current rule.   The proposed rule does expedite the review of the decision of the RIB by the director.  Under Paragraph (O) of the proposed rule (5120-9-08), an inmate, following his/her appeal to the warden, may request a review of the warden’s decision by the director. The inmate is entitled to this review if the inmate was found to have violated one of 30 listed rules; is being considered for a security level increase to level 3, 4, or 5 (or placement in privilege level 4B or 5B); or is being considered for local control placement. 

Once the inmate requests the review the warden must promptly forward all records of the proceedings to central office for review.  The standards for review are the same as in the current rule.

This provision will expedite the review process by eliminating the time delay in initiating the review process.  Under the current rule, the inmate must file a written appeal (confined to the same issues raised before the warden) with central office within 15 days of the warden’s decision.   Once that is received, a request for records issued.  The institution then must gather the records and forward them to central office for review.  Under the proposed rule, the inmate may request review by the director upon receipt of the warden’s decision.  The records are then are gathered and forwarded without further request or unnecessary delay.

Conclusion

The proposed rules are deigned to further the legitimate interest of the Department of Rehabilitation and Correction.  The rules do not expand the definition of prohibited conduct into areas previously deemed permissible.  The proposed rules do not adversely affect the rights of inmates.   DRC believes that the proposed rules clearly identify prohibited conduct while striking an appropriate balance between specificity and flexibility.  They are an improvement on the existing rules.

