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MEMORANDUM
To:

James Guy

From:
Jana Schroeder

Date:
 November 14, 2003

Re:

Comments on Proposed Administrative Rules 5120-9-06, 5120-9-07, 5120-9-08 and 5120-9-11

STANDARD OF EVIDENCE: AR 5120-9-07 states that a hearing officer can find a prisoner guilty of a rule infraction and impose sanctions if he or she finds that "some facts" support the prisoner's guilt.  As far as I can tell, AR 5120-9-08 sets no standard of proof at all for the RIB.  Paragraph J merely states that the RIB shall vote on whether a rule violation occurred, if the prisoner before them committed the violation and what sanction should be imposed.  No guidance is given regarding how much proof is required to find a prisoner guilty.

I have three concerns related to the standard of proof.  First and foremost, the standard of "some facts" is so ridiculously low that it guarantees that virtually any prisoner charged with a rule violation will be found guilty.  Presumably, if the hearing officer follows the other procedures set forth in AR 5120-9-07, no conduct report would continue through the process unless the hearing officer felt there were "some facts" to support the allegation of a rule violation.  In checking with just a few other states, I discovered that California and Michigan both require a preponderance of evidence before a prisoner can be found guilty of a major rule infraction.  This is still a low standard of evidence.  I believe that Ohio should adopt a preponderance of the evidence as the standard of proof required to find a prisoner guilty of a rule infraction.

I believe that this lower standard of proof violates legislative intent since the legislature intends for prisoners to be treated in a corrective and rehabilitative manner.  Requiring that hearing officers only use "some facts" as their standard of proof and providing no standard of proof at all for the RIB will tend to lead to findings of guilt in virtually all instances where a prisoner is accused of a rule infraction.  This, in turn, reinforces the perception that the entire process is a sham.  A process which gives so little opportunity for a prisoner to prove he or she did not violate a rule is neither corrective no rehabilitative because the process and low standard of proof increase the likelihood that prisoners who were not guilty of rule infractions are being found guilty and punished.

My second suggestion is that, whatever standard of proof is adopted, it needs to be stated in paragraph J of AR 5120-9-07 in order to provide guidance to the RIB.

Finally, paragraph Y of current AR 5120-9-07 states that no prisoner shall be found guilty of a rule violation solely on the basis of past conduct.  This prohibition is not stated in the proposed rules and should be included.

MINOR AND MAJOR RULE VIOLATIONS: The proposed rules do away with class II and class III rule violations.  I do not have a problem with this.  However, I am concerned that no guidance is provided regarding when the hearing officer should dispose of the rule infraction and when it should be taken to RIB.  It appears from the sanctions that a hearing officer can impose and those that the RIB can impose that the hearing officer is meant to dispose of more minor infractions while the RIB is reserved for more serious violations.  However, I do not see this stated anywhere nor do I see any other guidance regarding how either the hearing officer or the RIB should determine when an infraction merits a lighter sanction or a stiffer sanction.  Given the specificity of the rest of these rules, it would seem appropriate to include such guidance within the rule such as a list of factors to be taken into consideration when determining the sanction to be imposed.  Otherwise, it again seems likely that the type of sanctions imposed for the same or similar rule infractions may not be consistent.

DISCIPLINARY CONTROL: Paragraph P of current AR 5120-9-07 states that the managing officer or designee should periodically visit the disciplinary control area.  It would be good to include this in proposed AR 5120-9-11.







