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MEMORANDUM
To:

Joint Committee on Agency Rule Review

From:
Jana Schroeder, Ohio Criminal Justice Program Director

Date:
 January 11, 2004
Re:

Proposed administrative rules 5120-9-06, 5120-9-07 and 5120-9-08

I bring these concerns about proposed Ohio Department of rehabilitation and Correction rules both on behalf of my organization, the American Friends service Committee’s Ohio Criminal Justice Program, and Peter Wagner of the Prison policy Initiative who lives in Cincinnati but was unable to be here today.  We have two concerns about the Rule Summary and Fiscal Analysis and a third concern about the overall clarity of the rules and their potential impact on affected parties.


First, we are concerned that ODRC provides no evidence to support its assertion that these rules will have no fiscal impact.  Prison disciplinary convictions entail a loss of privileges within the prison and go into a prisoner's file for classification purposes which in turn affects parole eligibility and overall sentence length.  Because of our other concerns about the rules, we find it hard to envision that the changes in the proposed rules would not impact the number of prisoners found guilty of rule infractions, which would create a very real cost to individual prisoners. Likewise each disciplinary conviction that results in an increase in sentence length would have a cost to the taxpayer of $59.92 per prisoner per day, or $21,872.26 per prisoner per year.  While it is possible that the DRC believes that the change will have no impact on the rate at which prisoners are found guilty of disciplinary infractions or sentence length,  the DRC has submitted no evidence to suggest that the DRC has even considered this very expensive possibility beyond a pro forma "no cost" statement. 

Second, we believe that the rule summary for AR 5120-9-06 is incomplete and inaccurate.  It does not disclose that the policy or philosophy governing the purpose and application of institutional rules contained in paragraphs H-J of current AR 5120-9-06 have been removed entirely from the proposed rules.  This is a major change because it removes information and guidance from the rules which are important for staff who are implementing the rules and prisoners who must follow them.  In addition, while the rule summary notes that the rules are no longer broken into two classes of rules, ODRC fails to provide a rationale as to how this change clarifies and simplifies the prisoner rules of conduct.  We believe that the proposed rules will, in fact, result in more confusion among staff and prisoners and greater arbitrariness in the rules’ implementation.


Finally and most important for those affected by these rules, we believe that the elimination of two separate classes of rules SERIOUSLY COMPROMISES THE CLARITY AND UTILITY OF THESE RULES.  The proposed rules lack any guidance regarding criteria and processes to be used to determine the relative seriousness of a particular incident.  The current rules divide rule infractions into those considered less serious (class III), which are disposed of by a hearing officer and which carry lesser possible penalties, and more serious violations (class II) which are considered by each institution’s Rules infraction Board and can result in stiffer sanctions.  Although the nomenclature currently used in Ohio is less than ideal, the concept of having two levels of offenses exists in every state we know of as well as in the Model Code of Prison Discipline.  Called in most state prison regulations "major" and "minor" offenses, they are conceptually analogous to the valuable distinction in our criminal law of the difference between felonies and misdemeanors.  

The proposed rules provide a single list of rule infractions and provide that the hearing officer will determine whether any alleged violation should be disposed of by the hearing officer or whether the matter should be referred to the Rule Infraction Board which can impose stiffer penalties.  In a December 22 memo responding to concerns we raised in November, ODRC assistant Chief Counsel, T. Austin Stout, stated that he considered the major/minor distinction to be artificial and unhelpful.  His rationale was, “An assessment of the harm caused by an individual’s actions is more determinative of the penalty imposed.”  We understand that ODRC has a lot of leeway in making rules as it sees fit and that neither we nor JCARR can change those rules simply because we may disagree with what the department has done.  However, we argue that this instance is more than a disagreement about how the rules should be structured.  We believe that if ODRC chooses to remove the distinction between class II and class III rules, they are still obligated to provide information within the rule to assist prisoners to understand what types of behaviors will result in lesser sanctions and what will be viewed as grounds for a hearing before the Rules infraction Board and more serious penalties.

Austin Stout’s memo states that ODRC believes that consistent application of the rules will be better achieved by training and supervision of hearing officers than by an artificial categorization of the rules.  Our concern is not so much that the distinction between class II and class III rules needs to stay in the rules but that if it is removed and replaced by training and supervision of hearing officers, this does not assist prisoners to understand the potential consequences of their behavior.  This information should be contained within the administrative rules both because it is clearer if all the pertinent information is contained in one place and also because there is a requirement that the administrative rules be available to prisoners while other documents, such as policies, are often not accessible to prisoners in the institutions.  

We wish to be clear that we do not object to prisoners being held accountable for breaking institutional rules.  However, because those who are found guilty of serious rule infractions can face postponement of release, these administrative rules are some of the most important to prisoners.  It seems only fair that prisoners be provided with a complete and clear description of how unacceptable behavior will be assessed and sanctioned.  

While the legislature gave ODRC considerable discretion to run its institutions, the legislature surely would not wish to allow the promulgation of confusing rules that omit key provisions of their application.  The proposed rules should not be approved.

 
Thank you for the opportunity to present these issues.







